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November 8, 2016 

Medway Planning and Economic Development Board Meeting 
155 Village Street 

Medway, MA 02053 

 

Members Andy 

Rodenhiser 

 

Bob Tucker 

 

Tom Gay 

Matt 

Hayes 

Rich  

Di Iulio 

Attendance X Absent with 

Notice  

Absent with 

Notice  

X 

 

X 

                  

ALSO PRESENT:  
 Susy Affleck-Childs, Planning and Economic Development Coordinator 

 Gino Carlucci, PGC Associates 

 Amy Sutherland, Recording Secretary 

 

Chairman Rodenhiser opened the meeting. 

 

Medway Garden Site Plan: 

The Board is in receipt of the following: (See Attached) 

 Revised draft decision dated 11/2/16. 

 Notes dated 9/26/16 re: land area and values 

 

The members are in receipt of a revised draft decision dated November 2, 2016.  This has been 

reviewed by Town Counsel and is based on discussions with Joe Avellino’s attorney.  Mr. 

Avellino was present for the discussion.  He had been provided a copy of the draft decision.  

 

Suggested changes: 

 Designating storage area behind the house and screening. 

 Item F. inclusion of a fence from the Milford side to Bain property.   

 Propose revised language about unused shipping material. 

 Designate the storage area on the on plan  

 Item D on page 5 should be struck. 

 Page 4 Item A fencing will be white vinyl 

 All work completed by December 31, 2017. 

 Write out the numerical numbers. 

 Provide language about replacement plants. 

 

Mr. Avellino indicated he will still be seeking an agricultural exemption. 

 

On a motion made by Matt Hayes and seconded by Rich Di Iulio, the Board voted 

unanimously to approve the site plan modification decision with the noted conditions for 

Medway Garden. 
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Susy noted that she would file the decision on Wednesday with the Town Clerk which would 

begin the 20 day appeal period.  

 

The Haven Definitive Subdivision Plan: 
The Board is in receipt of the following: (See Attached) 

 Certificate of Action dated August 25, 2015 

 Final Definitive Plan dated October 10, 2015 

 Tetra Tech sign off dated October 14, 2015 

 Subdivision Covenant signed by Louis Cheschi dated September 19, 2016 

 Certificate of No Appeal from the Town Clerk dated October 31, 2016 

 Pre-Endorsement Checklist  

 

The Haven, a 3 lot, private way subdivision, was approved by the Board via a Certificate of 

Action in August 2015. The delay between then and now was a result of back taxes owed on the 

property. The owner entered into a payment plan with the Town for back taxes. He is current 

with this plan.  The construction services check was dropped off last Friday.  

 

Susy Affleck-Childs recommended the Board endorse the plan and sign the subdivision 

covenant.  

 

On a motion made by Matt Hayes and seconded by Rich Di Iulio, the Board voted 

unanimously to endorse definitive plan and sign the subdivision covenant.  

 

Meeting Schedule: 
The Board is in receipt of the 2017 Planning and Economic Development Board meeting 

schedule. (See Attached). It was decided to wait until the full board is present to finalize.  

 

PEDB Meeting Minutes: 
 

October 25, 2016 Meeting 

On a motion made by Matt Hayes and seconded by Rich Di Iulio, the Board voted 

unanimously to accept the minutes from October 25, 2016. 
 

Appointments: 
On a motion made by Andy Rodenhiser and seconded by Matt Hayes, the Board voted 

unanimously to appoint Rich Di Iulio as its alternate to the Design Review Committee. 
 

Correspondence/Updates: 

 The members are in receipt of a LAW Update dated 11/2/2016 from KP Law about 

recent amendments to the Massachusetts Zoning Act. (See Attached) These are items 

that will need to be addressed with future amendments to the Medway Zoning bylaw.     

 The next SWAP meeting will be Tuesday, December 13, 2016.  
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Adjourn: 
On a motion made by Matt Hayes and seconded by Rich Di Iulio, the Board voted 

unanimously to adjourn the meeting. 

 

The meeting was adjourned at 8:02 pm. 
 

Respectfully Submitted, 

 
Amy Sutherland 

Recording Secretary 

 

Reviewed and edited, 

 
Susan E. Affleck-Childs 

Planning and Economic Development Coordinator  
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TOWN OF MEDWAY 
Planning & Economic Development Board 

155 Village Street  

 Medway, Massachusetts 02053 
Andy Rodenhiser, Chairman 

Robert K. Tucker, Vice-Chairman  

Thomas A. Gay, Clerk 

Matthew J. Hayes, P.E.  

Richard Di Iulio  

DRAFT – November 2, 2016      
 

SITE PLAN DECISION 
Medway Gardens Site Plan Modification  

34 Summer Street     
 

You are hereby notified that on October 4, November 8, 2016 at a duly called and properly 
posted meeting, the Medway Planning and Economic Development Board, after reviewing the 
application and information compiled during the public review process, voted on a motion made by 
_______________ and seconded by _______________ to approve with conditions as specified 
herein, the application of Onilleva Realty, LLC of Medway, MA to modify the previously approved site 
plan for Medway Gardens from August 2014. 
 

I. PROJECT LOCATION - Medway Gardens is located on a 2.27 acre portion of the 3.6 acre 

property at 34 Summer Street (Parcel 56-039) in the Commercial V zoning district. The property is 
owned by Onilleva Realty, LLC of Medway, MA. The site is bounded on the west by Summer Street, 
on the north by Milford Street, on the east by property owned by Jesse and Teigan Bain at 37 Milford 
Street and by Madelyn Rivera and Pamela Bellino at 2 Knollwood Road, and on the south by property 
owned by Richard and Helen Barry at 32 Summer Street. The parcel also includes a Cumberland 
Farms convenience store/vehicle fuel station constructed in 2014 (41 Milford Street). The Medway 
Gardens portion of the site also includes a detached single family home constructed in 1985.      
 

II. BACKGROUND - The site plan decision for improvements at Medway Gardens was 

previously approved by the Medway Planning and Economic Development Board on August 12, 2014.  
Those improvements were shown on a plan dated August 21, 2014 which the Board endorsed on 
September 16, 2014. The approved scope of work included:  

 construction of a new greenhouse and a wooden pergola; and 

 various site improvements including a reorganized and striped parking arrangement, 
perimeter landscaping/buffering, outside merchandise display, and improved access/  
egress to the site 

all of which were a result of a consolidation of the Medway Gardens operation on the site subsequent 
to the construction of the Cumberland Farms convenience store and vehicle fuel station facility on the 
northern portion of the property.  
 

 The site plan decision specified that work was to be completed within a two year period after 
plan endorsement. Based on a June 1, 2016 inspection of the site by Tetra Tech Engineering, the 
Board’s consulting engineer, and the resultant punch list dated June 8, 2016, the Board determined 
that the applicant had not fully completed the approved scope of work. The owner now wishes to 
modify/reduce the scope of site plan improvements.  
 

Telephone: 508-533-3291             Fax: 508-321-4987 
planningboard@townofmedway.org 
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After the public hearing had commenced, the owner asserted that the use of the property by Medway 
Gardens is an agricultural use under G.L. c. 40A, §3, and therefore is not subject to site plan review. 
The Board disputed that the primary use of this property is agricultural as defined in G.L. c. 40A, §3. 
The owner worked with the Board to agree upon the conditions listed in this decision while reserving 
its position with respect to the agricultural use of the property.  
 

III. PROJECT DESCRIPTION/PROPOSED MODIFICATION - The primary purpose of this 

application for site plan modification is to update the plan to depict the revised scope of improvements 
the applicant will implement. Pursuant to the application, the following revised scope of work is 
proposed as reflected on the updated site plan dated July 22, 2016.  
 

Previously approved work to NOT be carried out includes paving 7 parking spaces in the parking area 
south of the wooden pergola. The owner wishes to be relieved of undertaking this particular site 
improvement and proposes to provide gravel parking spaces instead.  
 

The previously approved work which the applicant has agreed to install includes the following items as 
shown on the plan:   

 Installation of a bituminous concrete apron and the appurtenant railroad ties at the Summer 
Street entrance 

 Installation of 30 concrete wheel stops in the parking area to clearly designate the parking 
space locations  

 Installation of directional and accessible parking signs  

 Installation of a stockade fence and shrubs to enclose the existing dumpster 

 Installation of a free-standing sign at the entrance driveway to the site from Summer Street 

 Installation of landscaping along the southern and eastern perimeter of the site as a buffer to 
the adjacent parcels.  
 

 IV. PROCEDURAL HISTORY 
  

A. August 8, 2016 – Application to modify a previously approved site plan was filed with 
the Medway Planning & Economic Development Board.  

  
B. August 9, 2016 – Public briefing notice was filed with the Town Clerk, posted to the 

Town of Medway web site and mailed to abutters via first class mail.   
  

C. August 23, 2016 – Public briefing commenced. The public briefing was continued to 
September 13, 27,  and October 4, and November 8, 2016 when it was closed and the 
Board voted its decision.   

 

V. INDEX OF SITE PLAN DOCUMENTS  
 

 A. The application package submitted on August 8, 2016 to modify the previously 

 approved Medway Gardens site plan included the following documents: 

 Application to Modify a Previously Approved Site Plan dated August 8, 2016  

 Project description dated July 12, 2016, received August 4, 2016   

 Medway Gardens Site Plan, dated July 22 2014, last revised July 22, 2016 
prepared by Civil Design Group, LLC of North Andover, MA.  

 Certified abutters list 
 

B.  During the course of the public briefing, the applicant provided the following additional 
 documents to the Board:  

 A collection of site photos provided by the applicant during the August 23, 2016 
meeting to document completed work.  
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 An information sheet regarding a parking lot striping machine Mr. Avellino intends 
to purchase as provided by him during the August 23, 2016 meeting 

 A letter dated and provided to the Board on September 13, 2016 from Attorney 
Marshall Newman representing Onilleva Realty LLC and Medway Gardens, Inc. 
challenging the Board’s site plan review of the property due to the premise that the 
property is exempt from site plan review due to its use for horticultural  purposes 
and that the conditions being imposed were unreasonable regulations. The letter 
also alleged that Planning and Economic Development  Board Chairman Andy 
Rodenhiser was biased against Mr. Avellino due to the  chairman’s involvement 
with the Medway Lions Club which is a principal competitor to Medway Gardens in 
the sale of Christmas trees in the Medway area.   

 A written communication to the Board provided by Mr. Avellino at the September 
27, 2016 meeting.  
 

C. Previous minor site plan decision dated August 12, 2014 and the previously approved 
 site plan endorsed by the Board on September 16, 2014.  

  

VI. TESTIMONY - In addition to the site plan application materials submitted and provided by the 

applicant during the course of its review, the Planning & Economic Development Board 
received written or verbal testimony as follows:   

  

Written Documents  

 Inspection report/punch list dated June 8, 2016 from Steve Bouley, Tetra Tech 
Engineering  

  Site plan modification review letter dated August 16, 2016 from Gino Carlucci, the 
Town’s consulting planner.  

 Email communication dated August 21, 2016 from abutter Teigan Bain, 37 Milford 
Street including site photos 

 Email communication dated August 23, 2016 from abutter Pamela Bellino-Rivera of 2 
Knollwood Drive 

 Confidential email communication dated September 23, 2016 from Town Counsel 
Barbara Saint Andre to address issues raised by the applicant’s attorney Marshall 
Newman.  

 Disclosure of Appearance of Conflict of Interest Form prepared by Andy Rodenhiser 
and filed with the Town Clerk and Board on September 26, 2016 

 Summary of property value and land area information for 34 Summer/41 Milford 
Streets compiled September 26, 2016 by Susan Affleck-Childs, Planning and 
Economic Development Coordinator  

 Summary information about the definition of agriculture and its exempt status under 
M.G.L., ch. 40A, §3.   

 

Verbal Testimony  

 Joe Avellino, owner and applicant  

 Gino Carlucci, consulting planner  

 Pamela Bellino-Rivera, 2 Knollwood Drive 

 Teigan and Jesse Bain, 37 Milford Street 
 

VII.  SPECIFIC CONDITIONS OF APPROVAL – The Board’s approval of this site plan 
modification is subject to the following specific conditions which the Board determines are 
reasonable to protect adjacent property owners.  

 

Formatted: Indent: Left:  1"
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A. Plan Revisions - Prior to endorsement, the site plan titled Medway Gardens Site Plan, 
dated June 22, 2014, last revised July 22, 2016 prepared by Civil Design Group of 
North Andover, MA shall be further revised to include the following:   

 

 1. the location and description/specifications including height and materials for 25’ 
 16’ linear feet of fencing to be installed along the parcel’s eastern boundary with 
 property owned by Bellino-Rivera at 2 Knollwood Road as requested; NOTE –
 More detail needed here on type of fencing 

 

2. the establishment of a landscaped berm or a series of berms that do not disrupt 
the existing vegetation along the approximately 68 feet of the parcel’s northern 
boundary with property owned by Bain at 37 Milford Street. The berm shall be 
3’ – 4’ high and shall be planted with a variety of native evergreen tree species 
a minimum of 6’ in height above finished grade (top of berm) at the time of 
planting, and they shall be planted 6’ on center; 

  

 32. the notes regarding perimeter landscaping shall be revised to specify that the 
 evergreen trees to be planted every 20’ shall be a minimum of 6 4 feet in height 
 above finished grade at the time of planting, and the shrubs to be planted in 
 between shall be a minimum of 3' 2’ in height above finished grade at the time 
 of planting; the species of evergreen trees and shrubs shall be varied.  

  

 4. that portion of the landscaping plan along the eastern boundary line with the 
 Bains at 37 Milford Street south of the swing gate as shown on the endorsed 
 Cumberland Farms site plan dated February 13, 2014, endorsed March 4, 
 2014; 

 

 5. the location and screening details for the outdoor storage area as specified in 
 Condition F; 

 

 63. the free-standing sign to be located at the entrance driveway from Summer 
 Street shall be noted as being a “new” sign instead of a “relocated” sign.  

  

 7. the location of the pergola to be repositioned per Condition H 
 

 9 4.  Detail for the 6’ high replacement gate/fence per Condition F.  
 

 8.5 the final plan revision date.  
 
 
B. Landscape Installation and Maintenance 
 1. All trees and shrubs to be planted on the site shall be species that are certified 

 by a horticulturist as native, drought-resistant and deer proof. Such certification 
 shall be provided to the PEDB prior to endorsement of the site plan. 

 

 2. The owner shall regularly water the landscape plantings to be installed on the 
 perimeter of the site as shown on the plan so that they will be maintained and 
 thrive. To accomplish this, the owner has agreed to install soaker hoses for 
 irrigating the plants. 

 

3. The site’s landscaping shall be maintained in good condition to the same extent 
as shown on the endorsed Plan.  Any shrubs, trees, bushes or other 
landscaping features shown on the Plan that die shall be replaced by the 
following spring.  
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 4. The applicant shall be responsible for maintaining the landscaping along the 
 property’s eastern boundary line with the Bains at 37 Milford Street, south of the 
 swing gate, as shown on the endorsed Cumberland Farms site plan dated 
 February 13, 2014, endorsed March 4, 2014, in good condition, including 
 watering and trimming.  

 

C. The owner will arrange for the regular spray painting of lines outlining the 9' x 18' 
parking spaces on the gravel parking areas where there are no installed wheel stops. 
Such striping shall be performed as often as needed to provide for clearly demarcated 
parking locations.   

 

D. The owner shall continuously maintain the gravel access driveway to Milford Street 
such that weeds are regularly removed and the driveway appears neat and tidy and 
functions as a distinct driveway.  

 

E. A new free-standing, two sided Medway Garden Center sign shall be installed near the 
entrance driveway from Summer Street in conformance with the Medway Zoning 
Bylaw.   

 

 F. A specific, organized outdoor storage area shall be established and maintained for 
  vehicles, equipment, materials, the Conex type container/trailer and any other such 
  items on the premises.  Plant materials need not be stored within the specified outdoor 
  storage area. Fencing and/or plantings shall be installed to fully screen the outdoor 
  storage area from direct abutters as well as abutters across Milford and Summer  

  Streets.  
 

 F. The owner shall replace the existing swing barrier gate at the northern edge of the 

 internal driveway to Milford Street with a 6’ high swing gate and fence with a wood 
 appearance to screen the back of the Medway Gardens site from the Cumberland 
 Farms  development and Route 109.  

 
G. The height of the dumpster enclosure shall fully screen the height of the dumpster 

inside. The enclosure shall screen all 4 sides of the dumpster.  
 

H. The positioning of the existing 14’ x 58’ pergola when it was installed in 2014 did not  
comply with the setback requirements of the Medway Zoning Bylaw for the Commercial 
V zoning district. The pergola shall be repositioned to be compliant with the Bylaw.  

  
I. H.  Schedule for Project Completion – The Planning and Economic Development 

Board’s approval of this site plan modification shall lapse after June 30, 2017 of the 
grant thereof if substantial work has not commenced except for good cause. All site 
improvements shall be completed by the applicant or its assignees by December 31, 
2017.  

 

 Upon receipt of a written request by the applicant filed at least thirty (30) days prior to 
the date of expiration, the Planning & Economic Development Board may grant an 
extension for good cause. The request shall state the reasons for the extension and 
also the length of time requested.  If no request for extension is filed and approved, the 
site plan approval shall lapse and may be reestablished only after a new filing and 
hearing have been held.   

 
VIII.  GENERAL CONDITIONS OF APPROVAL 
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A. Appeal – Any person aggrieved by the Planning & Economic Development Board’s 
Decision may appeal such to the court within twenty (20) days of the date the Decision 
is filed with the Town Clerk.  

 

B. Plan Endorsement - Within thirty (30) days after the Planning & Economic 
Development Board has filed its Decision with the Town Clerk, the Applicant shall 
submit a final site plan modification drawing reflecting all required revisions, if any, to 
the Planning and Economic Development Board to review for compliance with the 
Board’s Decision before plan endorsement.   

 

C. Fees/Taxes - Prior to endorsement of the modified site plan by the Planning & 
Economic Development Board, the Applicant shall pay the balance of any outstanding 
plan review fees owed to the Town for review of the site plan by the Town’s 
engineering and planning consultants, and any other outstanding expenses or 
obligations due the Town of Medway, including real estate and personal property taxes 
and business licenses. The Applicant’s failure to pay these fees in their entirety shall 
be reason for the Planning & Economic Development Board to withhold plan 
endorsement.   

 

D. Construction Standards - All construction shall be in full compliance with all 
applicable local, state and federal laws, including but not limited to the Americans with 
Disabilities Act and the regulations of the Massachusetts Architectural Access Board 
for handicap accessibility.  

 

E. Plan Revisions – Any change to the approved site plan modification shall necessitate 
a further modification of the site plan requiring Planning & Economic Development 
Board approval pursuant to SECTION V. C. 8 of the Medway Zoning Bylaw. Whenever 
additional reviews by the Planning & Economic Development Board, its staff or 
consultants are necessary due to proposed site plan modifications, the Applicant shall 
be billed and be responsible for all supplemental costs including filing fees, plan review 
fees and all costs associated with another public hearing if required including legal 
notice and abutter notification. If the proposed revisions affect only very limited aspects 
of the site, the Planning & Economic Development Board may reduce the scope of the 
required review, public notice and waive part of the filing and review fees.   

 

F. Project Completion – At the conclusion of the installation/construction of the site plan 
improvements shall provide the Board with a written certification of a professional 
engineer registered in the Commonwealth of Massachusetts that all construction work 
has been completed in strict compliance with the decision and the endorsed site plan.  

 

Approved by the Medway Planning & Economic Development Board:  _____________________ 
 

BOARD MEMBERS: 
 
____________________________________  _________________________________ 
 
____________________________________  _________________________________ 
 
____________________________________ 
 
 

ATTEST: ____________________________________________ _____________________ 
  Susan E. Affleck-Childs     Date 
  Planning & Economic Development Coordinator              
  



Medway Planning & Economic Development Board 
Medway Gardens   
Site Plan Modification Decision – November 1, 2016  

 

7 | P a g e  
 

COPIES TO: Michael Boynton, Town Administrator  
  Bridget Graziano, Conservation Agent 
  Donna Greenwood, Assessor   
  Thomas Holder, DPS Director 
  Jeff Lynch, Fire Department 

 Jack Mee, Building Commissioner/Zoning Enforcement Officer 
 Stephanie Mercandetti, Director of Community and Economic Development  

  Joanne Russo, Treasurer/Collector  
  Jeff Watson, Police Department 
  Steve Bouley, Tetra Tech 
  Gino Carlucci, PGC Associates   
  Joe Avellino   



 

Medway Gardens property – 34 Summer Street and 41 Milford Street 

 

Land Area  

Overall Site     3.5 to 3.6 acres   one parcel, map/parcel #56-039 

Cumberland Farms portion   1.33 acres   from CF site plan 

Medway Gardens portion   2.23 acres  from MG site plan  

 

Property Value (per Medway Assessors’ records)  

Land     $  463,800  entire parcel  

Medway Gardens bldgs.   $    40,800 

Cumberland Farms bldgs.  $  682,200 

House      $  161,900 

TOTAL ASSESSED VALUE   $1,348,700 

 

Data compiled 9/26/16 – sac  



 

November 8, 2016      
Medway Planning & Economic Development Board 

Meeting 
 

The Haven Subdivision – Plan 
Endorsement   

 

 Certificate of Action dated August 25, 2015 

 Final Definitive Plan dated October 10, 2015 

 Tetra Tech sign off dated October 14, 2015 

 Subdivision Covenant signed by Louis Cheschi 
September 19, 2016 

 Certificate of No Appeal from Town Clerk dated 
October 31, 2016  

 Pre-Endorsement Checklist  
 

At long last, you are now able to endorse the definitive 
subdivision plan for The Haven, a 3 lot, private-way subdivision 
off of Fisher Street, for which you approved a Certificate of 
Action in August 2015. The delay is a result of back taxes owed 
on the property. Property owner Louis Cheschi entered into a 
payment plan with the Town of Medway on 9/19/16 and is 
current with that plan. The last remaining item before 
endorsement is for Mr. Cheschi to pay the construction services 
invoice. He plans to drop off a check to me on Friday morning.   
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Susan Affleck-Childs

From: Bouley, Steven <Steven.Bouley@tetratech.com>
Sent: Wednesday, October 14, 2015 12:01 PM
To: Susan Affleck-Childs
Subject: RE: The Haven Endorsement Set

Hi Susy, 
 
All items have been addressed on the latest plans entitled “The Haven, A Private Way Definitive Subdivision Plan” dated 
November 4, 2003 and revised October 10, 2015. Please let me know if you need anything else, thanks. 
 
Steve 
 

From: Susan Affleck‐Childs [mailto:sachilds@townofmedway.org]  
Sent: Wednesday, October 14, 2015 8:45 AM 
To: Bouley, Steven <Steven.Bouley@tetratech.com> 
Subject: FW: The Haven Endorsement Set 

 
Hi Steve, 
 
Please review the final plan for The Haven subdivision as presented for plan endorsement.  I have also 
attached the decision so you can check the plan against the specified plan revisions that were required.  
 
Thanks.  
 

Susy 
 

Susan E. Affleck‐Childs 
Planning and Economic Development Coordinator 
 

Town of Medway 
155 Village Street 
Medway, MA 02053 
508‐533‐3291 
sachilds@townofmedway.org 
 

Town of Medway – A Massachusetts Green Community  
 

Please remember when writing or responding, the Massachusetts Secretary of State has determined that e‐mail is a 
public record. 
 

The information in this e‐mail, including attachments, may contain privileged and confidential information intended only 
for the person(s) identified above.  If you are not the intended recipient, you are hereby notified that any dissemination, 
copying or disclosure of this communication is strictly prohibited. Please discard this e‐mail and any attachments and 
notify the sender immediately. 
 

 
From: Daniel Merrikin [mailto:dan@merrikinengineering.com]  
Sent: Wednesday, October 14, 2015 6:59 AM 
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To: Susan Affleck‐Childs 
Subject: The Haven Endorsement Set 

 
Hi Susy, 
 
Attached is the final plan set for endorsement for your review.  We added the fence along the Masterson 
property and updated the decision and covenant information in the notes on the right side of each sheet. 
 
Let me know if these are ok and I will have the mylars prepared. 
 
Thanks 
 
 
Dan 
 
Yours Truly, 
 
Daniel J. Merrikin, P.E. 
Partner 
 
Merrikin Engineering LLP 
730 Main Street 
Suite 2C 
Millis, MA 02054 
 
Office: 508-376-8883 
Mobile: 508-868-8353 





















   
 

TOWN OF MEDWAY 
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Richard Di Iulio   
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planningboard@townofmedway.org 
 

DRAFT – November 1, 2016   
 

PLANNING & ECONOMIC DEVELOPMENT BOARD 
2017 MEETING SCHEDULE 

 

The Medway Planning & Economic Development Board (PEDB) generally meets on 
the second & fourth Tuesday evening of each month at 7:00 p.m. in Sanford Hall 
at Medway Town Hall, 155 Village Street. Schedule may be adjusted for holidays.  

 

The dates for the regular meetings of the PEDB for 2017 are as follows: 
 

January 10 and 24, 2017   
February 14 and 28, 2017   
March 14 and 28, 2017   
April 11 and 25, 2017  
May 9 and 23, 2017   
June 13 and 27, 2017   
July 11 and 25, 2017  
August 8 and 22, 2017   

September 12 and 26, 2017   
October 10 and 24, 2017  
November 14 and 28, 2017   
December 12 and 26, 2017   

 

Special meetings and site visits will be scheduled as needed.   
Some meetings may be rescheduled due to summer vacations and holidays.  

   

Meeting agendas are posted outside the office of the 
Town Clerk on the Friday morning before the following Tuesday night’s meeting. 

   

The agendas are also posted online at www.townofmedway.org 
Most meetings are televised live and rebroadcast on Medway Cable Access  
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Susan Affleck-Childs

From: Barbara J. Saint Andre <BSaintAndre@k-plaw.com>
Sent: Wednesday, November 02, 2016 3:33 PM
To: Susan Affleck-Childs; Stephanie Mercandetti; Jack Mee
Subject: FW: KP Law, P.C. eUpdate: Recent Amendments to Chapter 40A

FYI, feel free to forward to board members or others who may be interested.  
  
Kopelman and Paige is now KP | LAW 
  
Barbara J. Saint Andre, Esq. 

KP | LAW  
101 Arch Street, 12th Floor  
Boston, MA  02110 
O: (617) 556 0007 
F: (617) 654 1735 
bsaintandre@k-plaw.com 
www.k-plaw.com 
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Recent Amendments to Chapter 40A 

The Legislature enacted three amendments to Chapter 40A, the Zoning Act, in 2016. These 
amendments, which are explained in more detail below, amended G.L. c. 40A, §§6, 7, and 9.  

Chapter 219 of the Acts of 2016  

Chapter 219 of the Acts of 2016 (“Chapter 219”) made two distinct amendments to Chapter 
40A.  Both of these changes became effective upon the enactment of Chapter 219 on August 
10, 2016. 

The first, found in Section 29 of Chapter 219 of the Acts of 2016, amends General Laws 
c.40A, §6, by extending the time period for commencing construction or operations under a 
building or special permit from six months to twelve months.  The second paragraph of 
Chapter 40A, §6 now provides: 

A zoning ordinance or by-law shall provide that construction or operations 
under a building or special permit shall conform to any subsequent 
amendment of the ordinance or by-law unless the use or construction is 
commenced within a period of not more than twelve months after the issuance 
of the permit and in cases involving construction, unless such construction is 
continued through to completion as continuously and expeditiously as is 
reasonable. (emphasis added). 

Note that this paragraph states that “a zoning ordinance or by-law shall 
provide....”  Accordingly, municipalities should review their zoning ordinances and by-laws 
and propose amendments to ensure that the zoning requirements are brought into compliance 
with the amended law.  

The second amendment, Section 30 of Chapter 219 of the Acts of 2016, amends General 
Laws c.40A, §9, by extending the time within which a special permit may lapse from two 
years to three years: 

Zoning ordinances or by-laws shall provide that a special permit granted under 
this section shall lapse within a specified period of time, not more than three 
years, which shall not include such time required to pursue or await the 
determination of an appeal referred to in section seventeen, from the grant 
thereof, if a substantial use thereof has not sooner commenced except for good 
cause or, in the case of permit for construction, if construction has not begun 
by such date except for good cause. (emphasis added). 

This provision of §9 requires a municipality to provide a lapse provision in its zoning by-law 
or ordinance for special permits.  While the amendment extends from two to three years the 
time which a zoning by-law or ordinance may allow prior to a special permit lapsing, the 
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statute does not require that a city or town extend the time limit for lapse of special permits to 
three years, it merely permits a municipality to do so.  Accordingly, you may wish to propose 
an amendment to your zoning ordinance or by-law to extend the lapse provision to up to three 
years, although the statute does not require that a change be made.   

Chapter 184 of the Acts of 2016   

Chapter 184 of the Acts of 2016 (“Chapter 184”) provides that certain zoning violations, after 
the statutory time limit for enforcement action has elapsed, will be treated as prior 
nonconformities subject to the provisions of Chapter 40A, §6.  Chapter 184 becomes 
effective on November 2, 2016.  The second paragraph of Section 7 was deleted, and the 
following three paragraphs were inserted.  Note that the first and third of the paragraphs 
below are a re-write of the current provisions, with little or no substantive change.  The 
second paragraph sets forth the new provisions:  

No local zoning by-law or ordinance shall assess a penalty of more than $300 
per violation; provided, however, that nothing in this section shall be 
construed to prohibit local zoning by-laws or ordinances from providing that 
each day the violation continues shall constitute a separate offense.  No action, 
suit or proceeding shall be maintained in a court, nor an administrative action 
or other action taken to recover a fine or damages or to compel the 
administrative action or other action taken to recover a fine or damages or to 
compel the removal, alteration or relocation of a structure or part of a structure 
because of a violation of a zoning by-law or ordinance except in accordance 
with this section and sections 8 and 17.  If real property has been improved 
and used in accordance with the terms of the original building permit, no 
criminal or civil action intended to compel the abandonment, limitation or 
modification of the use allowed by the permit or the removal, alteration or 
relocation of a structure erected in reliance upon the permit by reason of an 
alleged violation of this chapter or of an ordinance or by-law adopted under 
this chapter shall be maintained unless the action, suit or proceeding is 
commenced and notice of the action, suit or proceeding is recorded in the 
registry of deeds for each county or district in which the land lies or, in the 
case of registered land, the notice is filed in the registry district in which the 
land lies within 6 years of the commencement of the alleged violation.  No 
criminal or civil action intended to compel the removal, alteration, or 
relocation of a structure by reason of an alleged violation of this chapter or of 
an ordinance or by-law adopted under this chapter or the conditions of a 
variance or special permit shall be maintained unless the action, suit or 
proceeding is commenced and notice of the action, suit or proceeding is 
recorded in the registry of deeds for each county or district in which the land 
lies or, in the case of registered land, the notice is filed in the registry district 
in which the land lies within 10 years of the commencement of the alleged 
violation. 

If real property has been improved by the erection or alteration of 1 or more 
structures and the structures or alterations have been in existence for a period 
of at least 10 years and no notice of an action, suit or proceeding as to an 
alleged violation of this chapter or of an ordinance or by-law adopted under 
this chapter has been recorded in the registry of deeds for the county or district 
in which the real estate is located or, in the case of registered land, has been 
filed in the registry district in which the land is located within a period of 10 
years from the date the structures were erected, then the structures shall be 
deemed, for zoning purposes, to be legally non-conforming structures subject 
to section 6 and any local ordinance or by-law relating to non-conforming 
structures. 

Notice of an action, suit or proceeding shall include the name of not less than 
1 of the owners of record, the name of the person initiating the action and 
adequate identification of the structure and the alleged violation. (emphasis 
added).  

Chapter 184 also provides that the first paragraph above shall apply regardless of whether the 
structure was erected prior to or after the effective date of Chapter 184.  Finally, Chapter 184 
provides that “for any structure erected or altered not more than 10 and not less than 9 years 
before the effective date of this act, no criminal or civil action intended to compel the 
removal, alteration or relocation of a structure by reason of an alleged [zoning] violation... 
shall be maintained unless the action, suit or proceeding is commenced and notice of the 
action, suit or proceeding is recorded... within 10 years and 6 months after the erection or 
alteration of the structure.”  This final provision allows a municipality an additional six 
months to bring an enforcement action and record the notice at the appropriate Registry of 
Deeds or Registry District for structures that were erected or altered not less than 9 nor more 
than 10 years prior to the effective date of Chapter 184.  

Should you have any questions concerning these amendments or Chapter 40A generally, we 
encourage you to contact Barbara J. Saint André at bsaintandre@k-plaw.com or any member 
of the firm’s Land Use Practice Group at 617.556.0007. 

Disclaimer: This information is provided as a service by KP Law, P.C. This information is general in nature and does not, and is not intended to, 
constitute legal advice. Neither the provision nor receipt of this information creates an attorney-client relationship with KP Law, P.C.  Whether to 
take any action based upon the information contained herein should be determined only after consultation with legal counsel.  
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